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A IDENTITY OF PETITIONER

Your Petitioner for discretionary review is Joseph Whearty,

the Defendant and Appellant in this case, asks this Court to review .-

the decision of the Court of Appeals referred to in section B.

B. COURT OF APPEALS DECISION

Whearty seeks review of the court's Unpublished Opinion in
State v. Whearty, No. 47489-1-l filed October 18, 2016, and
modified November 8, 2016. No Motion for Reconsideration has
" been filed in the Court of Appeals. A capy of the court’s Opinion
and Order Amending Opinion is attached as Appendix A.

C. ISSUE PRESENTED FOR REVIEW

A defendant has a constitutional right to present a complete
defense. The State needed to prove beyond a reasonable
doubt that the petitioner.did not act in self-defense during an
altercation involving Chelcie Dalmeny on January 27, 2015. Did
the court violate the petitioner's constitutional right to present a
complete defense when it excluded videotaped evidence that
Dalmeny participated in a professional mixed martial arts (MMA)
competition the weekend of January 24, 2015, in which Whearty
acted as Dalmeny's “corner man,” and in which Daimeny sustained

visible injuries that were present when police investigated the




January 27 incident? Did the court's exclusion> of the relevant
defense videotape evidence based on the trial court’s manifestly
unreasonable ruling that fth'é' video was prejudicial violate the'
petitioner's constitutional right under the Sixth Amendment of the
United States Constitution -and article 1, section 22 of the
Washington Constitution, deprive the petitioner of his right to
present a complete defense? RAP 13.4(b)(3); RAP 13.4(b)(4).

D. STATEMENT OF THE CASE -

On February 5, 2016, Whearty filed a supplemental brief
alleging that the trial court had erred in regards to the above-
indicated issue. The brief set out facts and law relevant to this
petition and are hereby incorporated herein by reference. More
specifically, at trial Mr. Whearty requested to show the jury a video
of Ms. Delmany’'s MMA match the weekend of January 24, 2015.
The State argued that the video was not relevant because no
evidence was presented that Mr. Whearty acted in self-defense and
also that the video was highly prejudicial and cumulative to
testimony regarding the MMA match. The trial court excluded the
video, stating that Ms. Dalmeny was “involved in a competition with
another woman in a ring whefe there were rules involved [and] has

nothing to do with an alleged assauli by somebody who weighs 45




pounds more than her in a situation where there are not rules,
~ when she has an injury that prevents her from fighting back.” RP at
167-68. -
On appeal, the Court afﬁrm_ed the trial court’s ruling, saying
- that the video was sulfficiently prejudicial under State v. Darden,
145 Wn.2d 612, 41 P.3d 1189 (2002) and that the State's interest in
excluding the prejudicial evidence outweighed Mr. Whearty's need
for the information contained in the video. Whearty, Slip. Op. at 10.
Appendix A. |
E. ARGUMENT
it is submitted that the issue raised by this Petition should be
addressed by this Court because the decision of the Court of
Appeals raises a significant question under the Constitution of the
State of Washington and the Constitution of the United States, as
set forth in RAP 13.4(b).
1. THE COURT VIOLATED MR. WHEARTY'S
CONSTITUTIONAL RIGHT TO PRESENT A
COMPLETE DEFENSE WHEN IT

EXCLUDED EVIDENCE THAT SUPPORTED THE
SELF-DEFENSE THEORY

Mr. Whearty’s primary defense at trial was that he acted in
self-defense when he restrained Ms. Dalmeny after she attacked

him, and that he blocked her puncheé. RP (3/26/15) at 482-83, 485.




Mr. Whearty sought to introduce evidence of Ms. Dalmeny'’s recent
professional MMA fight to show that she was trained in fighting‘ and
could inflict injury. Mr. Whearty was aware of the fight because he
was present and served as her “corner man” during a'p}rofessional '
MMA match the weekend of January 24, 2015.  The defense
argued that Ms. Dalmeny's skill as an MMA fighter impacted Mr.
Whearty’s fear of herand claim of self-defense. Mr. Whearty
submits that his knowledge of her fighting skills impacted his belief
that He needed to defend himself and restrain Ms. Dalmeny in order
to prevent further attack.

In addition, Ms." Dalmeny sustained i[}juries in the [\AMA
match that were visible to law enforcement when responding to the
incident on January 27, 2015, which were in turn attributed to the
alleged assault by Mr. Whearty instead of being inflicted during the
MMA match. Mr. Whearty submits that the Court of Appeals erred
by affirming the trial court’s ruling because (1) the evidence was not
cumulative, (2) the video was critical to Mr. Whearty's self-defense
claim, and (3) the Court failed to consider in its ruling the impact of
injuries she sustained during the match, which would be visibly
confirmed by the video.

The court récognized the relevance of Ms. Dalmeny’s




conduct in the context of self-defense because it grantéd the
requested self-defense instructions, but the court inexplicably
refused to admit evidence of Ms. Dalmeny's specific conduct, and
stated, without evidence to support its assumption, that the' MMA
fight was not comparable because there were rules in an MMA fight
whereas the alleged assau‘lt was a situation “in which were are no
rules.” RP (3/24/15) at 167-68.

A trial court's decision to exclude or admit evidence is
reviewed for an abuse of discretion. State v. Lord, 161 Wn.2d 276,
294, 165 P.3d 1251 (2007). A trial court abuses its discretion when
its decision is based on untenable grounds or untenable reasons.
Lord, 161 Wn.2d at 283-84. An abuse of discretion is found when
the trial court adopts a view that no reasonable person would take.
State v. Atsbeha, 142 Wn.2d 904, 914, 16 P.3d 626 (2001). A trial
court abuses its discretion by misapplying evidentiary rules. State v.
Fisher, 165 Wn.2d 727, 745, 202 P.3d 937 (2009). A court
necessarily abuses its discretion by denying a criminal
defendant's constitutional rights. State v. Iniguez, 167 Wn.2d
273, 280, 217 P.3d 768 (2009). A claimed denial of a constitutional
right, such as the right to present a defense, is reviewed de novo.

Iniguez, 167 Wn.2d at 280.




“Relevant evidence” is defined as “evidence having aﬁy
tendency to make the existence of any fact that is of consequence
to the determination of the action more‘probable or less probable
than it would be without .the evidence.” ER 401. Only relevant
evidence is admissible at trial. ER 402. A defense of self-defense
requires proof (1) that the defendant had a subjective fear of
imminent danger of bodily harm, (2) that this belief was objectively
reasonable, and (3) that the defendant exercised no more force
than was reasonably necessary. State v. Werner, 170 Whn.2d 333,
337, 241 P.3d 410 (2010). Evidence of a victim's prior acts of
violence known to the defendant is relevant to a claim of selif-
defense because it can show the state of mind of the defendant
and can show whether, at that time, the defendant had reaéon to
fear bodily harm. See State v. Cloud, 7 Wn.App. 211, 218,. 498
P.2d 907 (1972).

The fact that Ms. Dalmeny engaged in an MMA fight shortly
before the incident was relevant to the issue of self-defense. The
fact that she was capable of fighting on the professional level has
some tendency to make the fact that he subjectively feared her,
had reason to fear her more likely, and the trial court correctly

admitted testimony regarding the MMA match. ER 401; see State v.




Woodard, 26 Wn.App. 735, 737, 617 P.2d 1039 (1980); Cloud, 7
Wn.App. at 218.

“A defendant's testimony alone is sufficient to raise the
issue of self-defense.” State v. Adéms, 31 Wn.App. 393, 396, 641 -
P.2d 1207 (1982). The relevance of this elkvidence is not dependent
on the presence of the person about whom evidence is offered;
although in tHis case not only was Mr. Whearty aware of Ms.
Dalmeny’'s fighting ability, but he was her assistant at the MMA
match and witnessed the recorded fight, as well as other fights in
which Ms. Dalmény participated.

a. Mr. Whearty’s right to present a complete defense
was violated by the court’s ruling excluding the video

The Court erred, however, by excluding the video of the
match, which not only supported Mr. Whearty's self-defense claim,
but also supported his argument that Ms. Delmeny’s injuries were
largely sustained the weekend of January 24 during her
professional fight and not during the January 27 incident, which the
Court of Appeals did not address.

Both the United States and Washington Constitution’s
guarantee the right to present testimony in one's defense. State V.

Hudlow, 99 Wn.2d 1, 14-15, 659 P.2d 514 (1983). In addition,

10




criminal defendants have the constitutional right to present a
complete defense. State v. Witten}barger, 124 Wn.2d 467,
474, 880 P.2d 517 (1994); Crane v. Kentucky, 476 U.‘S. 683, 690,
106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986); U.S. Const. amend. V,
VI, XIV; Wash. Const. art. 1, § 22.

The righi to present a defense is the right to present a
com'plete defense. State v. Cayetano-Jaimes, 190 Wn.App. 286,
297, 359 P.3d 919 (2015). If the defendant offers relevant and
admissible evidence, the burden shifts to the State to demonstrate
that “the evidence is so prejudicial as to disrupt the fairness of the
fact-finding process at trial.” State v. Darden, 145 Wn.2d 612, 622,
41 P.3d 1189 (2002). As noted above, the Court reviews an
alleged denial of the right to present a defense de novo. State v.
Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010).

In a trial involving a claim of self-defense, “the defendant's
actions are to be judged against [his] own subjective impressions
and not those which a detached jury might determine to be
objectively reasonable.” State v. Wanrow, 88 Wn.2d 221, 240, 559
P.2d 548 (1977). The jury must evaluate the claim of self-defense
by considering “all the facts and circumstances known to the

defendant.” Wanrow, 88 Wn.2d at 234; see also Stafe v. Kelly, 102

11




Wn.2d 188, 196, 196 n. 2, 685 P.2d 564 (1984). The jury must

essentially stand “as nearly as practicable in the shoes of [the]

LI 1

defendant’ “to be able to evaluate the reasonableness of the

defendant's apprehension of danger. Wanrow, 88 Wn.2d at 235

(quoting State v. Ellis, 30 Wash. 369, 373, 70 P. 963 (1902)).

Here, because the proffered evidence was relevant and
otherwise admissible, it could be constitutionally excluded only if
the State demonstrated that it was “so prejudicial as to disrupt the
fairness of the fact—ﬁnding process at trial.” Darden, 145 Whn.2d at
622. The Court of Appeals found that the evidence was prejudicial
under Darden and did not violate Mr. Whearty’s right to present a
defense. Whearty, Slip. Op. at 10. Mr. Whearty submits the Court's
ruling was erroneous and that the State failed to carry its burden to
uphold the exclusion of this admissible evidence. Darden, 145
Whn.2d at 622.

The trial court's ruling barred Whearty from presenting a
complete self-defense claim. The jury was unable to consider all of
the facts and circumstances known to him in considering his claim
of self-defense. Wanrow, 88 Wn.2d at 234. Because the jury did not
see the video of the match, it could not understand his complete

state of mind regarding the danger he believed she posed. See

12




~ Wanrow, 88 Wn.2d at 235. Because Mr. Whearty was prevenfed
from presenting evidence essential to proving his claim of self-
defense, his Sixth Amendment right to present testimony in his
defense was violated.

In light of the availability -of a limiting instruction, this
relevant evidence would not have disrubted the fairness of the fact- :
finding process or be unfairly prejudicial to the prosecution. On the
contrary, evidence of the nature and degfee of injuries Ms.
Dalmeny sustained during the MMA .ﬁght would have enhanced
the fact-finding process by allowing the jury to assess the
self-defense claim (and Ms. Dalmeny's veracity regarding her
injuries) based on a complete understanding of the

circumstances.

b. The error was not harmless beyond a reasonable
doubt.

Error of a constitutional magnitude is harmless if a reviewing
court is convinced beyond a reasonable doubt that any reasonable
jury would have reached the same result without the error. Jones,
168 Wn.2d at 724. Constitutional error is presumed prejudicial, and

the State bears the burden of proving the error was harmless. State
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v. Miller, 131 Wn.2d 78, 90, 929 P.2d 372 (1997).

| In this case, the Court of Appeals could not say beyond a
reasonable doubt that the jury would have rejected ‘Mr. Whearty's
self-defense claim had he been able to present the video. Had the
trial court admitted the video, the jury may have found his
subjective fear of Ms. Dalmeny more credible.

Because of the court's erroneous ruling, Mr. Whearty was
precluded from showing the jury exactly how Ms. Dalmeny looked
while fighting and her ability to defeat and possibly injure an
opponent, and therefore was unable to fully inform the jury of the
relevant circumstances known to him at the time of the incident.
Because the jury was unable to see relevant evidence of Ms.
Dalmeny's fighting ability, it could not evaluate the situation from
Mr. Whearty's perspective. Without knowing what he knew about
Ms. Daimeny and her ability to inflict harm, the jury could not
legitimately decide if a reasonable person would have acted és he
did in restraining her.

The court's erroneous ruling violated the appellant's
constitutional right to present his defense. This violation is
presumed prejudicial, and the State has the burden of proving the

error harmless beyond a reasonable doubt. See Maupin, 128

14




- Wn.2d at 929

The denial of the right to present a defense is constitutional
error. Jones, 168 Wn.2d at 724. "The presumption may be
overcome’if and only if the reviewing court is able to express an
abiding conviction, based on its independent review of the record,
which the error was harmless beyond a reasonable doubt, that is,
that it cannot possibly have influenced the jury adversely to the
defendant and did not contribute to the verdict obtained." State v.
Ashcraft, 71 Wn. App. 444, 465, 859 P’.2d 60 (5993). Constitutional
error is harmless only if a reviewing court is convinced beyond a
reasonable doubt any reasonable trier of fact would reach the same
result absent the error and "the untainted evidence is so
overwhelming it necessarily leads to a finding of guilt." State v.
Easter, 130 Wn.2d 228, 242, 922 P.2d 1285 (1996).

In addressing constitutional error, the reviewing court
decides whether the actual verdict "was surely unattributable to the
error; it does not decide whether a guilty verdict would have been
rendered by a hypothetical jury faced with the same record, except
for the error." State v. Jackson, 87 Wn. App. 801, 813, 944 P.2d
403 (1997), aff'd, 137 Wn.2d 712, 976 P.2d 1229 (1999). Reversal

is required because the State cannot show beyond a reasonable
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doubt that error in excluding Ithe evidence cogld not have possibly
contributed to the guilty verdict.

In this case, had the jury been able to see evidence of the
MMA fight recorded just days prior to the incident, it would have
heen more likely to credit Mr. Whearty's self—defense theory.
Moreovef, that evidence would have corroborated and supported
his ‘testimony regarding injuries that she sustained during the MMA
in a case that largely turned on the credibility of his account of what
occurred.

The Court of Appeais’ affirmance of Mr. Whearty's
convictions was based on an incomplete assessment of the facts
and merits review by this Court.

F. CONCLUSION

This court should accept review for the reasons indicated in
Part E and reverse and remand consistent with the arguments
presented herein.

DATED this 17th day of November, 2016.

ectfy Himitted:
|
< /)sze .l

Peter Tiller WSBA 20835
Attorneys for Petitioner
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Filed
Washington State
Court of Appeals

Division Two

October 18, 2016

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

STATE OF WASHINGTON, No. 47489-1-11
Respondent, UNPUBLISHED OPINION
V.
JOSEPH RAYMOND WHEARTY,
Appellant.

BIORGEN, C.J. — A jury returned verdicts finding Joseph Raymond Whearty guilty of
unlawful imprisonment and fourth degree assault, The jury also returned special verdicts finding
that Whearty committed both offenses against a member of the same family or household and
that he committed unlawful imprisonment within the sight or sound of the victim’s minor
children. Whearty appeals his convictions, asserting (1) the trial court erred by failing to give a
unanimity instruction as to the unlawful imprisonment charge, (2) the trial court’s exclusion of

video evidence violated his constitutional right to piesent a defense, (3) defense counsel was




No. 47489-1-11

ineffective for failing to adequately impeach an alleged victim, and (4) the trial court erred by
failing to admit hearsay evidence under ER 106. We affirm,
FACTS

Whearty and Chelcie Dalmeny were in a dating relationship and lived together with
Dalmeny’s two daughters, OD and SJ.! 2 Whearty and Dalmeny were involved in mixed marital
arts (MMA) competitions, and both participated in MMA matches during the weekend of
January 24, 2015. Whearty acted as Dalmeny’s corner man® during her match. Dalmeny won
the match and received several injuries as a result, Specifically, Dalmeny fractured her left hand
and had bruising on both legs and around her eyes.

Wheatty and Dalmeny disagree about the January 27 incidents leading to Whearty’s
charges in the present case. According to Dalmeny, she and Whearty were arguing on the
morning of January 27, Whearty left the house that morning with Dalmeny’s cell phone.
Dalmeny used another cell phone to send Whearty a Facebook message that stated she wanted to
end their relationship. After continuing to argue through Facebook messages, Whearty
eventually stated that he would pack up his belongings. Dalmeny returned to the house that
afternoon and saw that Whearty was still there. Dalmeny told Whearty that she was serious
about breaking up and then left with her daughters. Whearty appeared to be sober when

Dalmeny left the house.

I At the time of trial, OD was nine years old and SJ was two years old,
2 We change the minors’ names to initials to provide confidentiality.

3 According to trial testimony a “corner man” is the “person that attends to [the fighter] in
between rounds.” Report of Proceedings (RP) at 49,

2




No. 47489-1-11

When Dalmeny and her daughters returned to the house later that evening, Whearty
appeared to be intoxicated. Dalmeny told her daughters to play in their room; Dalmeny went to
her room and lay on her bed. Whearty ran in the room, screamed at Dalmeny, put his fist on her
throat, and punched her in the head. SJ jumped on Whearty, and Whearty pushed her away. At
this point, Dalmeny was able to get out from under Whearty. Whearty then kicked Dalmeny,
rolled the mattress on top of her, and jumped on her. Dalmeny got out from the mattress and
picked up SJ. Whearty grabbed SJ and threw her on the bed. He then grabbed Dalmeny and
threw her at a window. He also grabbed and twisted Dalmeny’s wrist. Dalmeny managed to get
ahold of SJ and leave the room. She yelled for OD, grabbed a diaper bag, and attempted to leave
the house. Whearty grabbed the diaper bag and emptied its contents on the floor. Dalmeny tried
to calm Whearty, and his mood fluctuated between “crazy, screaming” to cooperative. Report of
Proceedings (RP) at 66.

When Dalmeny went to her car,* Whearty attempted to get the car keys from her purse.
Whearty restrained Dalmeny against the garage with his arm, but relented after Dalmeny
screamed for their landlord. Dalmeny and her daughters got in her car, but Whearty blocked
their exit by lying down and positioning his neck under one of the back tires, stating that
Dalmeny would have to kill him if she wanted to leave. Whearty moved after Dalmeny revved
the engine. As Dalmeny drove down the driveway, Wheatty jumped on the car and repeatedly
hit the windshield. The windshield cracked in several spots, and glass hit Dalmeny and the

children, Whearty eventually got off of the vehicle when another vehicle approached.

4 Whearty’s friend, Sharon Johnson, lent this car to Dalmeny.

3




No. 47489-1-11

Whearty admitted that he and Dalmeny were arguing on the morning of January 27 and
that he took Dalmeny’s cell phone when he left the house. However, in contrast to Dalmeny’s
account, Whearty stated that Dalmeny did not mention breaking up until she came home that
afternoon. Whearty felt confused when Dalmeny asked him why he was still at the house, and
after she left with her children, Whearty became depressed and drank two and a half beers.
Whearty again felt confused when Dalmeny returned that evening and asked why he was still
there. Whearty stated that he did not leave the house, because he and Dalmeny always seemed to
work things out, and that he went in to the bedroom so that he could smoke marijuana with
Dalmeny. According to Whearty, Dalmeny hit him in the face when he grabbed Dalmeny’s pipe.
Dalmeny continued to swing at Whearty, so he grabbed her hands, pushed her, and fell on top of
her. Whearty denied pushing his fist against Dalmeny’s throat, hitting her on the head, twisting
her wrist, throwing her at a window, or wrapping her in a mattress, Whearty struggled with
Dalmeny over the car keys because he was concerned about her driving with her daughters while
high on “pills and weed.” RP at 282. He put his arm against her chest and pushed her to the
ground because she was swinging at him with her left hand. Whearty admitted to jumping on the
car, stating that he did so to prevent Dalmeny from driving with the children while intoxicated.

Dalmeny drove to a store in Onalaska and called her sister, Sarah Dalmeny. Sarah’ told
Dalmeny that she would meet her at their father’s house, After Sarah and Dalmeny arrived at
their father’s house, they called the police. Lewis County Sheriff’s Deputy Michael Mohr

responded to their call, took a recorded statement from Dalmeny, and photographed her injuries

5 Because Sarah and Chelcie Dalmeny share a last name, we refer to Sarah by her first name for
clarity.




No. 47489-1-11

and the damage to her car, which photographs were later admitted at trial. Later that evening,
Mohr went to Dalmeny’s house and arrested Whearty. On February 19, 2015, the State charged
Whearty by amended information with unlawful imprisonment, second degree assault by
strangulation or suffocation for his alleged conduct against Dalmeny, and second degree assault
with intent to commit a felony for his alleged conduct against SJ.

Before trial, the frial court held a CrR 3.5 hearing to determine the admissibility of
Whearty’s statements to police. Mohr testified at the CrR 3.5 hearing that Whearty repeatedly
said “he didn’t do anything” while being transported to the jail and again at the jail, RP at 30.
Mohr also testified that while he was being transported to the jail, Whearty stated, “She hit me,
and I’'m going to jail.” RP at 35. The trial court ruled that Whearty’s statements were admissible.

At trial, Whearty and Dalmeny testified consistently with the facts as they recounted
them above. Additionally, both testified extensively about Dalmeny’s MMA training and about
the details of her MMA match on the weekend of January 24. After Dalmeny testified, defense
counsel requested to show the jury a video from ﬁer MMA match. Defense counsel argued that
the video was admissible as character evidence under ER 404(a)(2) and ER 405(b) and that the
evidence was necessary to support Whearty’s self-defense claim because the video showed
Dalmeny’s ability to fight. The State argued that the video was not relevant because no evidence
had yet been presented that Whearty acted in self-defense. The State also argued that the video
was highly prejudicial and was cumulative to the testimony regarding her participation in the
MMA match. The trial court agreed with the State and exctuded the video evidence, stating:

The balancing here comes out in favor of excluding this [video]. The fact that she

was involved in a competition with another woman in a ring where there were rules

involved has nothing to do with an alleged assault by somebody who weighs 45
pounds more than her in a situation where there are no rules, when she has an injury

5




No. 47489-1-11

that prevents her from fighting back. So, no, I'm not going to allow this, I agree
with the State on that one.

RP at 167-68.
During Mohr’s testimony on cross-examination, the following exchange took place:

[Defense counsel]:  In the car did you ask his side of the story?

[Mohr]: No.
[Defense counsel]:  Did he try to give you his side of the story?
[Mohr]: No. He was just screaming and crying,
[Defense counsel]:  He didn’t try to give his side of the story?
[Mohr]: No.
[Defense counsel]:  He didn’t tell you she had hit him?
[Statel: Objection; calls [for] hearsay.
[Trial court]: Sustained.

[Defense counsel]: I think it goes to impeachment, Your Honor, which
is...

[Trial court]: Not like that, it doesn’t. The objection is sustained.
[Defense counsel]:  While he was in the car did Mr. Whearty express some sott
of disbelief as to why he was in the car and arrested?

[State]: Objection; hearsay.

[Trial court]: Sustained.

[Defense counsel]:  It’s a yes or no question, Your Honor. I’m not asking
him to answer what he said.

[Trial court]: The objection is sustained. The way that question
was phrased it does ask for a specific response, so objection’s sustained.

[Defense counsel]:  So you get to the jail and you try to ask him his side of the

story then, right?
[Mohr]: Yes.
[Defense counsel}:  And just more crying?
[Mohr]: Yes.
RP at 231-32,

The trial court instructed the jury on fourth degree assault as inferior degree offenses to
Whearty’s second degree assault charges. The jury returned verdicts finding Whearty not guilty
of second degree assault by strangulation or suffocation but guilty of fourth degree assault as an
inferior degree offense to that charge. The jury also returned verdicts finding Whearty guilty of

unlawful imprisonment, not guilty of second degree assault with intent to commit a felony, and

6




No. 47489-1-11

not guilty of fourth degree assault as an inferior degree offense to the second degree assault with
the intent to commit the felony charge. Additionally, the jury returned special verdicts finding
that Whearty committed unlawful imprisonment and fourth degree assault against a member of
the same family or household and that he committed unlawful imprisonment within the sight or
sound of the victim’s minor children. Whearty appeals from his convictions of unlawful
imprisonment and fourth degree assault. We affirm,
ANALYSIS

I. UNANIMITY INSTRUCTION

Whearty first contends that the trial court erred by failing to give a unanimity instruction
with regard to his unlawful imprisonment charge because the State alleged several acts that could
have supported a conviction on the charge. Because all of the acts alleged by the State were part
of the same continuous course of conduct, a unanimity instruction was not required and, thus,
Whearty fails to show manifest error allowing him to raise this issue for the first time on appeal.

Whearty did not request a unanimity instruction at trial, but he argues that he may
challenge the trial court’s failure to sua sponte provide a unanimity instruction under RAP
2.5(a)(3). We disagree.

RAP 2.5(a)(3) permits this court to address an issue raised for the first time on appeal if
the issue concerns a “manifest error affecting a constitutional right.” A trial court’s failure to
provide the jury with a required unanimity instruction is of constitutional magnitude. State v.
Bobenhouse, 166 Wn.2d 881, 893, 214 P.3d 907 (2009). Howeyver, the failure to provide a
required unanimity instruction is manifest only where it had “practical and identifiable

consequences” at trial. State v. Gordon, 172 Wn.2d 671, 676, 260 P.3d 884 (2011) (internal
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quotation marks omitted) (quoting State v. O’Hara, 167 Wn.2d 91, 99, 217 P.3d 756 (2009)).
“Each of these requirements demands that the alleged action, in this case the omission of a
unanimity instruction, in fact be in error.” State v. Locke, 175 Wn. App. 779, 802, 307 P.3d 771
(2013), review denied, 179 Wn.2d 1021 (2014).

When the State alleges multiple acts that could support a conviction on a single charge,
the jury may convict on that charge only if it unanimously agrees on the particular conduct
underlying the conviction. Locke, 175 Wn, App. at 802, However, where the acts alleged by the
State are part of a continuing course of conduct, no unanimity instruction is required, Locke, 175
Wn. App. at 803. When determining whether the defendant’s multiple acts were part of a
continuing course of conduct, “we evaluate the facts in a commonsense manner, considering (1)
the time separating the criminal acts and (2) whether the criminal acts involved the same parties,
location, and ultimate purpose.” State v. Brown, 159 Wn. App. 1, 14,248 P.3d 518 (2010).

Here, the State’s allegations that Whearty unlawfully restrained Dalmeny by (1) pinning
her to the bed, (2) wrapping her in a mattress, (3) taking the diaper bag from her, (4) pinning her
against the ground, (5) placing his neck behind the tire of her car, and (6) jumping on top of her
car were all part of a continuing course of conduct. The alleged acts all took place within a short
time period, and all took place within Dalmeny’s home or just outside the home, involved the
same parties, and were committed to achieve the same objective—to prevent Dalmeny from
leaving her property. Therefore, evaluating the facts in a common sense manner, we hold that
the multiple acts alleged by the State constituted a continuing course of conduct. Whearty thus

fails to demonstrate that the trial court erred by failing to provide a unanimity instruction.
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Accordingly, he fails to show a manifest constitutional error allowing him to raise this claim for
the first time on appeal under RAP 2.5(a)(3).
11 RIGHT TO PRESENT A DEFENSE

Next, Whearty contends that the trial court’s evidentiary ruling prohibiting defense
counsel from showing the jury a video of Dalmeny’s MMA match violated his right to present a
defense. Again, we disagree.

A defendant in a criminal trial has a constitutional right to present a defense. State v.
Rehak, 67 Wn. App. 157, 162, 834 P.2d 651 (1992). However, a criminal defendant’s right to
present a defense is not absolute; a defendant seeking to present evidence must show that the
evidence is at least minimally relevant to a fact at issue in the case. State v. Jones, 168 Wn.2d
713,720, 230 P.3d 576 (2010). Evidence is relevant if it has “any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence.” ER 401,

If the defendant establishes the minimal relevance of the evidence sought to be presented,
the burden shifts to the State “to show the evidence is so prejudicial as to disrupt the fairness of
the fact-finding process at trial.” State v. Darden, 145 Wn.2d 612, 622, 41 P.3d 1189 (2002). A
trial court must then balance “the State’s interest to exclude prejudicial evidence . . . against the
defendant’s need for the information sought,” and may exclude such evidence only where “the
State’s interest outweighs the defendant’s need.” Darden, 145 Wn.2d at 622. We review de
novo a claim that a trial court’s evidentiary ruling violated a defendant’s right to present a

defense. Jones, 168 Wn.2d at 719,
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Whearty asserts that video evidence of Dalmeny’s MMA match was relevant to his self-
defense claim because the video showed Dalmeny’s ability to fight and inflict injury. Assuming
for the sake of argument that Whearty is correct regarding the video’s relevance, the trial court
nonetheless properly conducted the appropriate balancing test to exclude the video, Whearty’s
need for the information contained in the video was minimal, as there was extensive testimony at
trial describing Dalmeny’s MMA training and the details of her MMA match on the weekend of
January 24, On the other hand, the video was prejudicial in that it showed Dalmeny engaged in
acts of physical violence in a sanctioned MMA fight, a situation entirely removed from
Whearty’s claim that she had suddenly struck him after taking her marijuana pipe. Because the
evidence was sufficiently prejudicial under Darden and the State’s interest in excluding the
prejudicial evidence outweighed Whearty’s need for the information contained in the video, we
hold that the trial court’s ruling excluding the evidence did not violate Whearty’s right to present
a defense. Darden, 145 Wn.2d at 622,

III. INEFFECTIVE ASSISTANCE OF COUNSEL

Next, Whearty asserts that his defense counsel provided ineffective assistance by failing
to adequately impeach Dalmeny (1) with her inconsistent statements about where on her head
Whearty had hit her and (2) about her testimony that her daughters did not exit the car while
Whearty was at a store calling Sarah, which testimony conflicted with Sarah’s and OD’s

testimony that OD had exited the car to purchase something from the store.® We disagree.

6 Although Whearty titles this section of his brief, “Defense counsel provided ineffective
assistance in failing to impeach the complaining witness and arresting officer,” he neither assigns
error to the failure to impeach Mohr nor provides any argument on that ground. Suppl. Br. of
Appellant at 16. Accordingly, we do not address it.

10
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To demonstrate ineffective assistance of counsel, Whearty must show both deficient
performance and resulting prejudice. State v. Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80
(2004). To show deficient performance, Whearty must show that defense counsel’s performance
fell below an objective standard of reasonableness. Reichenbach, 153 Wn.2d at 130. To show
resulting prejudice, Whearty must show a reasonable probability that, but for counsel’s
purportedly deficient performance, the outcome of his trial would have differed. Reichenbach,
153 Wn.2d at 130, If he fails to make either showing, we need not inquire further, State v.
Foster, 140 Wn. App. 266, 273, 166 P.3d 726 (2007).

Additionally, we strongly presume that counsel’s performance was reasonable and, to
rebut this presumption, “the defendant bears the burden of establishing the absence of any
‘conceivable legitimate tactic explaining counsel’s performance.’ State v. Grier, 171 Wn.2d 17,
42,246 P.3d 1260 (2011) (emphasis added) (quoting Reichenbach, 153 Wn.2d at 130), cert.
denied, 135 S. Ct. 153 (2014). Ineffective assistance of counsel claims present mixed questions
of law and fact, which we review de novo. State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916
(2009).

Whearty first contends that his defense counsel was ineffective for failing to impeach
Dalmeny about inconsistencies in her statements regarding where on her head Whearty had
allegedly hit her. We disagree. Dalmeny testified on direct examination that Whearty “started
punching me in the back of the head.” RP at 62. Then, on cross-examination, Whearty’s
defense counsel confronted Dalmeny about this testimony during the following exchange:

[Defense counsel]:  Now, when you were on direct examination yesterday, you

pointed to the top of your head like this. Is that where he hit you, on the top of your

head?
[Dalmeny]: No. It was like here, the back of the head, the side.

11
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[Defense counsel]:  Okay. The side behind the ear?

[Dalmeny]: Yes.

[Defense counsel]:  He hit you in the front side of the head?
{Dalmeny]: No. It was like here on the back side of the head.
[Defense counsel]:  But it was the head for sure?

[Dalmeny]: Yes.

RP at 145. Defense counsel then confronted Dalmeny about her statement to police that Whearty
had punched her “in the side of the face.” RP at 146, Defense counsel argued during closing
that Dalmeny was not a credible witness in light of her inconsistent statements regarding the
location on her head where Whearty had allegedly hit her. Because defense counsel impeached
Dalmeny about her inconsistent statements, Whearty’s claim that defense counsel was ineffective
for failing to do so lacks merit,

Next, Whearty appears to argue that his defense counsel was ineffective for failing to
confront Dalmeny about how her testimony had differed from Sarah and OD’s testimony
regarding whether OD had exited the car when Dalmeny called Sarah while parked at a store.
Again, we disagree.

Dalmeny testified that neither of her daughters had exited the car while she was parked at
the store speaking with Sarah. In contrast with this testimony, OD testified that she exited the
car to purchase a bottle of water for her mother and a hairbrush for herself, Sarah also testified
that, while speaking with Dalmeny, Dalmeny had told her OD was in the store purchasing
something. Although Dalmeny’s testimony differed from that of Sarah and OD, defense counsel
had a legitimate tactical reason for not recalling Dalmeny to confront her about her earlier
testimony. The contrasting testimony was already heard by the jury, and recalling Dalmeny to
confront her about it would only serve to allow Dalmeny to correct her earlier testimony. Rather

than presenting Dalmeny with the opportunity to correct her earlier testimony, defense counsel

12




No. 47489-1-11

could have conceivably made the tactical decision to let her testimony go uncorrected and then
argue that she was not a credible witness during closing argument. Defense counsel made this
argument at closing, stating:
But what’s Sarah tell you that [Dalmeny] leaves out? Because she was so

traumatically disturbed by this event that it was good it didn’t come out from her.

She stopped at the Justice Store, sent [OD], who is so traumatized by this event

apparently, sends her into the store and [OD] buys some water for her mom and a

hairbrush. That’s what Sarah tells you. That’s also what [OD] told you. [OD] told

you exactly what she went in and bought.
RP at 504-05. Because defense counsel had a legitimate tactical reason for not confronting
Dalmeny with her testimony that OD did not exit the car while at the store, Whearty cannot
demonstrate ineffective assistance on this ground.

IV.ER 106

Finally, Whearty contends that the trial court erred by sustaining the State’s hearsay
objections when defense counsel sought to elicit testimony from Mohr about what Whearty had
told him while being transported to jail. Specifically, Whearty argues that the trial court was
required to admit the hearsay testimony under ER 106, This argument fails for two reasons.
First, Whearty did not argue at trial that his hearsay statements to Mohr were admissible under
ER 106, and he cannot do so now for the first time on appeal. See, e.g., State v. Guloy, 104

Wn.2d 412, 422, 705 P.2d 1182 (1985) (“A party may only assign error in the appellate court on

the specific ground of the evidentiary objection made at trial.”). Second, ER 1067 applies only to

TER 106 provides:

When a writing or recorded statement or part thereof is introduced by a
party, an adverse party may require the party at that time to introduce any other
part, or any other writing or recorded statement, which ought in fairness to be
considered contemporaneously with it.
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written or recorded statements and does not apply to oral testimony. State v. Perez, 139 Wn.
App. 522, 531, 161 P.3d 461 (2007).

Additionally, Whearty appears to argue that the trial court erred in sustaining the State’s
hearsay objections because Whearty’s statements to Mohr were not hearsay under ER
801(d)(1)(ii).® Again, Whearty’s argument fails, First, Whearty did not argue at trial that his
statements to Mohr were not hearsay under ER 801(d)(1)(ii) and cannot do so for the first time
on appeal. See State v. Stacy, 181 Wn. App. 553, 568, 326 P.3d 136 (declining to address for the
first time on appeal appellant’s argument that his statements to police were admissible under ER
801(d)(1)(ii)), review denied, 181 Wn.2d 553 (2014). Further, by its terms ER 801(d)(1)(ii) did
not apply to Mohr’s testimony during the State’s case in chief, because Whearty, as the declarant
of the statement sought to be admitted, had not yet testified at trial.

Therefore, we hold that Whearty has not preserved his specific contentions with the trial
court’s hearsay ruling, and he cannot raise them for the first time in this appeal. Alternatively,
we hold that Whearty’s contentions with the trial court’s hearsay rulings lack merit.

For these reasons, we affirm Whearty’s convictions of unlawful imprisonment and fourth

8 ER 801(d)(1)(ii) provides in relevant part:
(d) A statement is not hearsay, if
(1) . . . [t]he declarant testifies at the trial or hearing and is subject to cross
examination concerning the statement, and the statement is . . .
ii. consistent with the declarant’s testimony and is offered to rebut an express or
implied charge against the declarant of recent fabrication or improper influence or
motive,
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degree assault.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

We concur:

15




Filed
Washington State
Court of Appeals

‘Division Two

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTONYovember 8, 2016

DIVISION II
STATE OF WASHINGTON, . No. 47489-1-1I
Respondent, ORDER AMENDING OPINION
V.
JOSEPH RAYMOND WPEARW,
Appellant.

An opinion in this matter was filed on October 18, 2016. After review, the court finds it
necessary to amend the opinion.

On page 2, line 5, we delete the word “marital” and replace it with “martial”.
The sentence beginning on page 2, line 5 shall state as follows:

Whearty and Dalmeny were involved in mixed martial arts (MMA) competitions,
and both participated in MMA matches during the weekend of January 24, 2015.

IT IS SO ORDERED.

DATED this _8th. day of November ' , 2016.

We concur:




